Annex 1. WHO Checklist on Mental Health Legislation

WORLD HEALTH ORGANIZATION

WHO Checklist on
Mental Health Legislation

This checklist has been developed by WHO staff, Dr Michelle Funk, Ms Natalie Drew, Dr
Margaret Grigg and Dr Benedetto Saraceno, in collaboration with Professor Melvyn Freeman,
WHO faculty member for legislation, with contributions from Dr Soumitra Pathare and Dr
Helen Watchirs, also WHO faculty for legislation. It is derived from the WHO Resource Book
on Mental Health Legislation, which has been prepared by the Mental Health Policy and
Service Development Team, Department of Mental Health and Substance Abuse, World
Health Organization.
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Introduction and how to use this checklist

This checklist is a companion to the WHO Resource Book on Mental Health, Human Rights and
Legislation. lts objectives are to: a) assist countries in reviewing the comprehensiveness and
adequacy of existing mental health legislation; and b) help them in the process of drafting new
law. This checklist can help countries assess whether key components are included in
legislation, and ensure that the broad recommendations contained in the Resource Book are
carefully examined and considered.

A committee to work through the checklist is recommended. While an individual in, for example,
the ministry of health, may be able to complete the checklist, this has certain limitations. First,
no single person is likely to have all the relevant information that a well selected team would
have. Secondly, different individuals or representatives of different groups are likely to have
differing views on various issues. An evaluation committee that allows critical debate and the
development of a consensus is invaluable. Although countries should decide for themselves on
the composition of the committee, it is advisable to include a legal practitioner familiar with the
various national laws, the governmental mental health focal point, representatives of service user
and family groups, and representatives of mental health professionals, NGOs and different
government departments. It is recommended that the process be led and mediated by an
independent human rights and/or legal expert.

This checklist should generally not be utilized without thoroughly studying the Resource Book
itself. A number of important items included in the checklist are explained in the Resource Book,
and the rationale and different options for legislation are discussed. The Resource Book
emphasizes that countries should make their own decisions about various alternatives and ways
of drafting legislation as well as about a number of content issues. The format of this checklist
allows for such flexibility, and aims to encourage internal debate; it thus permits countries to
make decisions based on their own unique situations.

The checklist covers issues from a broad perspective, and many of the provisions will need to
be fleshed out or elaborated upon with respect to details and country specifications. Moreover,
not all provisions will be equally relevant to all countries due to different social, economic, cultural
and political factors. For example, not all countries will choose to have community treatment
orders; not all countries have provision for “non-protesting patients”; and in most countries,
sterilization of people with mental disorders will not be relevant. However, while each country in
its evaluative process may determine that a particular provision is not relevant, this determination
should be made part of the checklist exercise. All provisions in the checklist should be
considered and discussed carefully before it is decided that one (or more) of the provisions is not
relevant to a country’s particular context.

The Resource Book points out that countries may have laws that affect mental health in a single
statute or in numerous different statutory laws relating to areas such as general health,
employment, housing, discrimination and criminal justice. Moreover, some countries utilize
regulations, orders and other mechanisms to complement a statutory act. It is therefore
essential, when conducting this audit, to collect and collate all legal provisions pertaining to
mental health, and to make decisions based on comprehensive information.

The Resource Book makes it clear that drawing up or changing mental health legislation is a
“process”. Establishing what needs to be included in the legislation is an important element of
that process, and this checklist can be a useful aid to achieving this goal. Nonetheless, the
objective of drafting a law that can be implemented in a country must never be separated from
the “content”, and must always be a central consideration.
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